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September 20, 2022
VIA EMAIL
Chair Patrick Smith
Nuuanu/Punchbowl Neighborhood Board No. 12
925 Dillingham Boulevard, Suite 160

Honolulu, Hawaii  96817
Dear Chair Smith,
On September 8, 2022, the Hawaii Supreme Court issued a court decision that upended 40 years of established law, and held that charging of felony cases via complaint and preliminary hearing is no longer allowed, because a single statute, HRS § 801-1—a law that (we believe inadvertently) remained “unchanged in its current form at least since 1905”
—does not include this method.
 This, despite the fact that Article I, Section 10 of the Hawaii State Constitution was amended in 1982, to expressly allow complaint/preliminary hearings…and in subsequent years, multiple statutes were amended to provide for charging felonies via complaint/preliminary hearings…and the Hawaii Supreme Court itself established new court rules setting out the requirements for charging via complaint/preliminary hearings in 1983. 
Thereafter, for nearly 40 years, both prosecution and defense operated under these provisions of the Hawaii State Constitution, established statutes, and court rules, and everyone understood that complaint/preliminary hearings were a suitable charging method for felony offenses, such that it was no less acceptable than—and in no way inferior to—Grand Jury indictment.  Chief Justice Recktenwald’s dissenting opinion lays out the legal reasoning behind this very well, including the effect of the 1982 amendment to Article I, Section 10 (and Justice Nakayama’s concurring opinion joins with CJ on this issue).
 

In short, the effects of the Obrero decision are much like the State v. Thompson decision, with a sudden upheaval of the law and a potential landslide of cases being dismissed; except instead of misdemeanors (as with Thompson), Obrero affects all of the highest level crimes in our State:

· As of September 8, 2022, our department had 168 pending felony cases directly affected by Obrero (i.e. charged via preliminary hearing, and currently awaiting trial).  We understand the neighbor islands—combined—are facing even more than that; Hawaii County alone has 220 cases affected.  

· On Oahu, our affected cases include 25 murder/attempted murder, 8 sex assault in the first degree, 40 robbery, and 32 felony domestic violence cases.

· Already, a few felony cases (in other counties) have been struck from their calendars, and the defendants released, on the basis of Obrero…and different judges across the state are interpreting Obrero differently.  

As motions to dismiss begin pouring in from defense attorneys, Grand Jury hearings are already overflowing with cases that need to be re-charged via indictment, due to Obrero, while new felony cases waiting to be charged—including sex assaults, robberies, and many other serious crimes—will have to wait, potentially for months.  Even before Obrero, the Judiciary’s abbreviated Grand Jury schedule on Oahu (presently down to 1.5 days of Grand Jury per week) was barely keeping up with the regular rate of new cases coming in…and that was only made possible because many cases were charged via complaint/preliminary hearing instead…as provided in the State Constitution.

Now, with all felony cases getting sent to Grand Jury (other than those lower-level offenses charged via written information)—along with 168 cases that are suddenly in imminent danger of being dismissed—it will be virtually impossible for our courts to address all of these cases in a timely manner. As a result, any number of defendants could be summarily released into the community, pending the anticipated backlog / wait for Grand Jury hearings.  Based on prior experience, we believe the Grand Jury on Oahu can currently hear approximately 9 cases per week.

Although the Judiciary in each county has indicated that they may add several more days of Grand Jury hearings per month—currently, Maui and Kauai typically only have 1 day of hearings per month, and Hawaii County has 3 days per month—we do not believe this will be enough to keep up with the regular rate of incoming cases, in addition to the hundreds of cases that will need to be recharged immediately.  Moreover, there are a number of reasons why certain cases cannot or should not be brought by Grand Jury indictment, such as a felony domestic violence case in which the victim is initially willing to testify at preliminary hearing, but is later too afraid to testify (or becomes unavailable). Transcripts from the preliminary hearing may be used at trial, because the defense attorney had the opportunity to cross-examine the victim at preliminary hearing, but Grand Jury proceedings do not involve the defense attorney and thus that testimony cannot be used at trial.  But Obrero currently leaves no other choice. 

Please know that the county prosecutors are doing their utmost to address this tidal wave of cases, and protect public safety, including appealing to all branches of government for assistance.  FYI, within 48 hours after the Obrero decision was issued, the 4 county prosecutor offices and AG’s department had jointly prepared the following legislative amendment, which would essentially allow felony charging to “return to normal,” and resume as they were (for the past 40 years) prior to September 8, 2022:

“§801-1  Indictment, Complaint, or information.  No person shall be subject to be tried and sentenced to be punished in any court, for an alleged offense, unless upon indictment, complaint, or information, except for offenses within the jurisdiction of a district court or in summary proceedings for contempt.” (Proposed language to be added is underlined.)  
 

Given the gravity of the situation, we hope that you and your colleagues will hold a special session, and make this change as soon as possible.  If you have any questions, please don’t hesitate to contact our office at your earliest convenience.   

Sincerely,
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Tricia M. Nakamatsu
Deputy Prosecuting Attorney

Department of the Prosecuting Attorney

City and County of Honolulu

� State v. Obrero (September 9, 2022) (Recktenwald, dissenting).  Available online at https://www.courts.state.hi.us/wp-content/uploads/2022/09/SCAP-21-0000576dis.pdf.
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